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Two Steps Forward, One Step Back

Canadian psychedelic law made astonishing advancements between 2020-2022, but 2023 was

something of a step backward due to:

e The lack of meaningful legal or regulatory changes aimed at making psychedelics more

accessible for medical, wellness, or recreational use;

e The failure of a Charter challenge arguing for a health practitioner right to undergo

experiential psychedelic therapy training outside the context of clinical trials; and

e Various high-profile psychedelic commercial ventures being forced to downsize or shutter

operations.
Conversely though:

e Canadian cities like Vancouver and Toronto experienced a veritable outbreak of illegal

psychedelic dispensaries which law enforcement largely ignored; and

e (anada’s Senate published a report strongly advocating for proactive exploration of

psychedelic-assisted therapy’s potential for veteran treatment.

Before we explore these developments in detail though, a brief round of congratulations for our
American friends. Although legalization efforts also experienced something of a slowdown south
of the border, there were some significant developments. Most notably, Oregon recently began
operating the first state-level legal psilocybin wellness program,! and Colorado is getting ready to

launch its medical psychedelics access program next year.?
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In California, a state bill passed that will allow doctors to prescribe psilocybin and MDMA if and
when they are federally re-scheduled. Another bill to decriminalize possession of psilocybin,
mescaline, DMT, and ayahuasca passed both houses of the state legislature, only to be vetoed by
Governor Gavin Newsom. In a written statement, Governor Newsom said he couldn’t support

decriminalization but would support medical legalization legislation should it arrive on his desk.?

In Washington, D.C., Congress members proposed a bill called the Validating Independence for
State Initiatives on Organic Natural Substances Act of 2023 (VISIONS Act) to prevent application
of federal funds to obstruct state or local policies regarding the “use, distribution, sale, possession,
research, or cultivation of psilocybin.”* The bill seems unlikely to go anywhere in the near term,

but it at least demonstrates benevolent federal interest in the subject matter.

What Is and Isn’t Legal in 2024

Psychedelic substances are largely governed by three federal laws in Canada: the Cannabis Act,
the Controlled Drugs and Substances Act (CDSA), and the Food and Drugs Act (FDA).> These
laws determine which substances are permitted or prohibited for possession, cultivation,

distribution, import, and export.

Due to inconsistent enforcement of these laws over time and across jurisdictions, there’s
considerable confusion about what exactly is legal and what is not in Canada. For clarity, we’ve

outlined the legal status of some popular psychedelic substances below:

e Cannabis is legal for adult recreational use pursuant to the Cannabis Act and applicable

provincial regulations.
e Psilocybin (“magic mushrooms”) is illegal under Schedule III of the CDSA, unless

permitted by Health Canada via the Special Access Program (SAP) or pursuant to a s. 56
exemption under the CDSA.
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e LSD (“acid”) and DMT (the active psychedelic agent in ayahuasca) are illegal under
Schedule I1I of the CDSA, unless permitted pursuant to a s. 56 exemption under the CDSA.

e MDMA (“ecstasy”) is illegal under Schedule I of the CDSA, unless permitted by Health
Canada via the SAP or pursuant to a s. 56 exemption under the CDSA. Additionally,
personal possession of up to 2.5 grams of MDMA was decriminalized in British Columbia

effective January 31, 2023.°

e Ketamine is legal and regulated for medical but not recreational use pursuant to Schedule

I of the CDSA and applicable regulations.

e Mescaline is prohibited under Schedule III of the CDSA, but peyote (which contains

mescaline) is legal for personal possession.

e 5-MeO-DMT (“bufo”), ibogaine, and iboga (the shrub from which ibogaine is derived)
are legal for personal possession. However, distribution and other activities involving these

substances are illegal unless specifically authorized under the FDA or permitted via the

SAP.

Illegal Dispensaries

Although psilocybin remains illegal under Schedule III of the CDSA (subject to limited
exemptions), aboveground stores openly selling a wide variety of “magic mushroom” products in
sleek packaging have been popping up all over Canada, effectively daring local authorities to shut

them down.
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Vancouver is both the springboard and centre of this defiant trend. Legendary cannabis and drug
law reform activist Dana Larson launched the first magic mushroom dispensary online in 2019,
and has since opened three physical stores (or “cafes”) in the city.” In addition to psilocybin
products, his stores offer for public sale LSD, DMT, 5-MeO-DMT, kratom, and peyote. As of
January 2023, there were at least seven other psychedelic dispensaries operating in Vancouver —

sufficient for a cheerful guide reviewing each location to be produced.?
Similar dispensaries selling primarily psilocybin products have since opened in Toronto, Ottawa,
Winnipeg, and Montreal, as well as in smaller cities such as Hamilton, Kingston, and London in

Ontario.’

Law Enforcement’s Reaction

Law enforcement’s reaction to these stores has been extremely inconsistent, varying considerably
across jurisdictions. Whereas Vancouver police announced in February 2023 that “magic

mushroom sales are not a priority,”!°

police in Toronto, Montreal and Hamilton have raided shops,
seized thousands of dollars’ worth of psychedelic products, and arrested employees.!! Vancouver
police also recently raided three of Larsen’s shops, leaving many puzzled as to what prompted the

sudden crack-down (Larsen’s stores began reopening almost immediately).!?

In another concerning development, recent incidents of stolen trucks crashing into Shroomyz
storefronts in Barrie and Toronto have prompted rumours of a turf war between stores.!? Local law
enforcement is likely to make shutting down dispensaries a greater priority should such incidents

continue.

Legalization Advocates’ Reaction

The rapid proliferation of psilocybin dispensaries across Canada has prompted ambivalent

reactions among legalization advocates.
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While some believe these stores normalize psychedelics for the public and make near-term
legalization more likely, others worry the existence of “rogue stores” might make it more difficult

for psychedelics “to gain widespread acceptance among lawmakers and citizens.”!*

More concerning is the all-too-common belief among customers and even some store employees
that psilocybin dispensaries are operating in a “grey area” of the law. This leads many people to
misapprehend the potential legal consequences of buying and selling substances that remain

unambiguously subject to criminal prohibition throughout Canada.'’

The Drugs Store

However relaxed Vancouver police may (or more recently, may not) be about stores openly selling
psilocybin products to the public, they are apparently ready and willing to swiftly crack down on

attempts to openly sell harder drugs.

Jerry Martin, who opened The Drugs Store “selling heroin, meth, cocaine and MDMA,” was
arrested within 24 hours of launching his business in May 2023.!'6 Martin’s stated aim was to
provide safe, fentanyl-free drugs to those addicted. He was reportedly concerned that even though
limited possession of certain hard drugs has been decriminalized in BC, insufficient effort is made
to ensure provision of safe supply for those in need. To bolster his claim of good intent, the amount
each customer could buy from him was ostensibly limited to that legally permitted for possession

in the province.!”

Martin’s ultimate stated goal was, in fact, to be arrested. He said he intended to challenge existing
drug laws, which — as his lawyer Paul Lewin put it — “prevent a safe supply and result in death by
poisoning.”!'® As there is no legal way to buy hard drugs in Canada, buyers must turn to the illegal
market where they risk fentanyl lacing, which substantially increases the possibility of overdose.
Lewin alleged that Canada’s laws prohibiting sale of these substances therefore contravene section
7 of the Charter, which guarantees all persons in Canada the right to life, liberty, and security of
the person.'” Unfortunately, as Martin died of suspected fentanyl overdose in July 2023, his

intended constitutional challenge is unlikely to come to fruition.
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It is worth noting the contrast between Vancouver law enforcement’s near-instantaneous move to
shutter Martin’s shop - which sold substances legal to possess in BC, if not to sell - and their
seeming indifference (for the most part) to numerous illegal psychedelic dispensaries which sell
substances that are illegal to both possess and sell. The disparity in prosecutorial discretion may
be explained by the theory that some Canadian law enforcement authorities simply operate by
means of a silent “psychedelic exceptionalism” policy.?? That is, they regard psychedelics as
socially unproblematic whereas the scourge of addiction and criminal issues relating to fentanyl
and other hard drugs’ use and sale are identifiably a far greater problem. Certain persons working

in the Canadian judicial system have suggested this is the case to us in conversation.

Psychedelic Sector Comedown

In 2023, the psychedelic industry entered the “bust” phase of the boom and bust cycle that nascent
industries typically experience. Some of the more notable examples of impacted companies

include:

e Toronto-based Field Trip Health, which owned a chain of ketamine clinics across North
America, collapsed in March 2023 after having “burned through nearly CA$100 million in
investor money.”?! It was forced to lay off most of its staff and seek protection from
creditors; it sold all of its clinics, as well as a research and cultivation laboratory in

Jamaica.??

e Vancouver-based Numinus Wellness remains active, but announced in September 2023 it

was closing its research lab and some clinics to reduce expenses and improve cash flow.?
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e Synthesis Institute, which ran psychedelic retreats in the Netherlands and offered Oregon-
registered psychedelic facilitator training, declared bankruptcy in March 2023. A drop in
retreat sales, as well as “a wave of training program refund requests” toward the end of
2022, were cited as likely reasons for the company’s demise.?* Initially, it appeared that all
of its 200+ students would be left in bankruptcy limbo. However, while the Dutch branch
of the company could not be saved, the training program operated by its American sister
company (as well as associated branding) was acquired by Resurgence Training Institute,

a wholly-owned subsidiary of Nelson, BC-based Retreat Guru Enterprises.?

The sector’s contraction can likely be pinned on two principal factors: lack of sufficient
psychedelic legalization progress and rising interest rates. Regarding the latter, with debt more
attractive as an investment option, the value of equities has broadly fallen across the market from
pandemic highs. And speculative investments with a long payoff horizon — the case with most

psychedelic investments — have been most vulnerable to this market downturn.?®

Psychedelic Litigation

In 2023, one major Canadian psychedelics-focused legal challenge resulted in defeat while another

remains ongoing.

In Toth v Canada (Health and Addictions), 2023 FC 1283, the Federal Court of Canada rejected
the application of 96 health care professionals (as well as the psychedelic-assisted
therapy advocacy group TheraPsil) seeking to overturn decisions by Health Canada denying

them s. 56 exemptions to train with psilocybin.?’
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The Toth applicants requested exemptions to take part in experiential psilocybin-assisted therapy
programs run by TheraPsil. They told the court it was necessary for them to personally experience
psilocybin to properly use and understand it in the context of the therapy they intended to provide.
Health Canada, however, refused to grant the practitioners’ sought s. 56 exemptions on the basis
that they were not necessary for any medical, scientific or other public interest purpose, given that
“there was an alternative option available,” namely receiving authorization to obtain psilocybin as

part of a clinical trial.?’

The applicants accordingly argued that this was unreasonable and impractical for various reasons,
including the fact that pursuing a clinical trial would be unethical, cause delay, and interfere with
training objectives.?® The presiding judge, however, held that the Minister of Health acted with
proper discretion, as “no peer-reviewed clinical evidence” showed experiential training to be
necessary and other therapists offer psychedelic-assisted therapy without having any personal
experience with psilocybin (including several trained by TheraPsil).?! She therefore dismissed the

application.

Whatever the legal merits of the ruling, it leaves those seeking to provide and receive psilocybin-
assisted therapy in something of a ridiculous position: fighting through Health Canada’s
bureaucratic hoops for legal access to the same substance they could obtain by simply strolling
into their nearest illegal neighbourhood dispensary. If nothing else, the current combination of
legal prohibition, limited exemptions, and lax enforcement practically invites people to ignore the
law. Nicholas Pope of Hameed Law, the lawyer for the applicants in Toth, noted the “absurd”
nature of this situation as part of his motivation to appeal the decision ““all the way to the Supreme

Court of Canada if necessary.”3?

In the meantime, Hartle et al v HMTK is still being litigated in Federal Court.
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Represented by Nicholas Pope, Paul Lewin, and several other notable litigators and psychedelic
lawyers, the Hartle applicants allege that the federal government’s failure to allow reasonable legal
access to psilocybin for patients by personal doctor prescription amounts to a Charter violation.??
Progress, however, appears to be slow: “like a glacier” according to Thomas Hartle, who is both
the first named plaintiff in the case and first person in Canada to obtain a s. 56 exemption to engage

in psychedelic-assisted therapy outside of a clinical trial.?*

The outcome of this case is eagerly awaited, as it could result in courts mandating that the Canadian
government establish an individualized psilocybin-assisted therapy framework like the medical
cannabis legislation established in the early 2000s, following a similar Charter challenge regarding
medical cannabis use.?> As for when we can expect a judgment, Pope recently advised us by email

that “the time will be measured in years, not months, but likely not measured in decades.”

Senate Report

On November 2, 2023, the Canadian Senate’s Subcommittee on Veterans Affairs published a
report entitled The Time is Now: Granting Equitable Access to Psychedelic-Assisted Therapies,
which recognizes the potential of psychedelic therapies involving psilocybin and MDMA to treat

PTSD and other mental health problems afflicting Canadian military veterans.3

While the report acknowledges the lack of suitable data and sufficiently-trained mental health
practitioners necessary to recommend that psychedelic-assisted therapy be made broadly available
on an immediate basis, it builds a strong case for a substantial and speedy expansion of psychedelic
research in Canada, supported by testimony from health professionals and academics, as well as
veterans who claim to have greatly benefited from psychedelic therapy (one of whom credits it

with saving her life).

The report - notably the first publication by Canada’s government clearly advocating for medical
psychedelics’ use - concludes by calling on Veterans Affairs Canada to “immediately launch and
fund a large-scale research program on psychedelic-assisted psychotherapy” in collaboration with

relevant stakeholders.
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Psychedelic Sector Legal Services

Are you operating in or adjacent to Canada’s nascent legal psychedelics industry, or thinking about
starting a psychedelic enterprise? Green Economy Law Professional Corporation can help ensure
your legal bases are covered, from regulatory compliance to incorporation, governance, contracts,
IP, and licensing applications. We also offer a flat-fee Psychedelic Integration Coaching Legal
Starter package.’” For more information regarding legal services, please contact the firm at

647-725-4308 or via email at info@greeneconomylaw.com.
Read last year’s State of Canadian Psychedelic Law: 2023 Report
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